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} The Lords of 


and Seſſion, 


William Reid, eldeſt ſon o 

Reid Writer to the Sign 
- - Curators, and of the acceaty 
| ur * Reid, 


HAT Robert Reid _ e * Fed 4 in March 
176, poſſeſſed of fund heritable. fubjeQs, con- 
fiſting chiefly of tehemagnrs in thetown of Edig= 
burgh, Fountainbridge,-and Candhgate, and the 
property of ſame feu- duties payable out of the lands'of Ou- 

terwood of Kilwinning, and others. 
Before his death, he executed a $ es os tutors and 
Jon, ap to his other 


curators, to William Reid, his 
children; to ſubſiſt until they \h arrive 10 = of myo 


rity ; but he made no other 3 his afl 8. x 


Ke 


* 


19%» 
e. 


ES WS Re 
X67-352 Volt. \ 


[ 2 1; 


As his affairs were left in much confuſion, and it appear- 
ing doubtful how: far there were ſufficiency of funds for 
payment of his debts, the tutors procured the heir ſerved, 


Mar.18. 1767cum beneficio inventarii, to his father, and gave up and recdrd- 
Mar. 9. & 10. ed inventories, in terms of law, and alſo gave up and record- 


» 


* 


ed inventories of his moveable ſubjects; and Mrs Reid, who 
was one of the tutors, was decerned and confirmed executrix 
qua relict to her huſband, _ 

The tutors, for the heir, brought a proceſs before the court 
of ſeſſion, againſt the younger children, and their tutors and 
curators; in which they likewiſe called Archibald Stewart 
merchant in Queensferry, who was a real creditor upon ſome 
of the ſubjects; libelling, That Mr Reid had belonging to 
him, heritably, certain ſubjects, particularly therein mention- 
ed: That they, in terms of the act of parliament 1672, made 
up inventories of the eſtate and effects belonging to their pu- 
pils; which inventories they have produced judicially before 
the ſheriff · depute of Edinburgh; and that, although the year- 
ly rents of the lands and others extended to L. 101: 10 : 35 
Sterling, including the feu- duties; yet that, after deduction 
of certain feu- duties, and other public burdens, payable out 
of the ſame, the yearly free rent extended only to L. 80:18: 4752 
Sterling; and as the heir was burdened with the payment of 
a liferent-annuity of L. 40 Sterling to the mother, and that 
the debts, heritable and moveable, due by his father, amount- 
ed to L. 2167: 15: 74 Sterling, of which the yearly intereſt 


extended to L. 103 : 4 : 61 Sterling, ſo the free yearly rent 


was more than exhauſted; and the fee of the ſubjects might 


be adjudged and evicted from the heir: whereas, if the ſame 


were ſold, the price which would be got would probably be 
more than twenty years purchaſe; and conſequently the in- 
tereſt of the price would eceed the foreſaid free yearly rent; 
and as the price would be applied for payment of the debts, 
ſo the increaſe of debts, by expence of diligence, and ac- 
cumulations, would be evited, and a reverſion of the ſub- 


jets, 
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jects, or price, would be more readily preſerved to the mi- 
nor; and that, conſequently, it was neceſſary, as well as 
profitable, that the ſubjects ſhould be ſold for payment of the 
debts; and therefore concluding, That probation ought to 
be taken of the rental and value, that the price might be li- 
quidated and aſcertained by the court; and that the credi- 
tors ſhould be ordained to produce their grounds of debt, 
and to make oath upon the verity thereof; and that it ought 
and ſhould be found and declared, That it was profit- 
able and neceſſary that the ſubjects ſhould be fold for 
payment and clearance of the debts; and that the tutors 
and curatbrs ſhould be authoriſed to ſell the whole, or ſuch 
part of the ſubjects as ſhould be judged neceſſary, but 
not under the price modified by the Lords, and to be applied 
always for and in payment of the debts due by Robert 

In this proceſs, the rental and value of the ſubjects were 
aſcertained, as well as the amount of the debts, by the credi- 
tors producing their grounds of debt, and deponing on the 
verity thereof; and thereafter, upon adviſing the proof, your 
Lordſhips pronounced the following interlocutor. Find the Feb. ar. 1769 
* expediency and neceſſity of ſelling the before- mentioned 
* ſubjets ſufficiently inſtructed; and therefore authoriſe the 
« purſuer William Reid, and his curators, or quorum of 
„them, to ſell and diſpoſe thereof, in whole or in parcels ; 
and to grant all rights and diſpoſitions to the purchaſers 
requiſite and neceflary, the faid ſubjects being ſold at a rate, 
* or rates, not under the value thereof, as proven in the ſaid 
« proceſs; and decerns.” 

The ſubjects, being advertiſed, were expoſed to ſale of this 
date; and the firſt lot, being the ſubjects at Fountainbridge, Mar. 15.1769 
was purchaſed by James Marſhall writer to the ſignet, at the 
upſet-price, being L. 528: 10: fr Sterling. The ſecond 
lot, being the houſe and ſhop in Canongage, was purchaſed 
by Henry Anderſon ſhoemaker in Edinburgh, at L. 160 Ster- 
ling; and the two ſhops in Edinburgh, by William Reid to- 

bacconiſt, 
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bacconiſt, at L. 550 Sterling; and the feu- duties in and a- 


bout Kilwinning were purchaſed by Robert Baillie of Mayvill, 
at twenty years purchaſe, and L. 1 more. But none of the pur- 
chaſers have as yet found caution for the prices, in terms of 
the articles of roup. n lee ene | 
In order to end matters amicably, the petitioners cauſed 
make out and fign a ſubmiſſion to arbiters, to aſcertain. the 
claims of the creditors, and divide the prices amongſt them. 
But ſome of the creditors having declined to ſign, and two 
of them, viz. the kirk-treaſurer of the pariſh of Eddleſton, 
on behalf of the poor of the pariſh, and William Cuning- 
ham in Kilwinning, having raiſed proceſſes of conſtitution a- 
gainſt William Reid the heir, and Mrs Reid the executrix, 
and having uſed arreſtments upon the dependencies in the 
hands of the foreſaid purchaſers of the heritable” ſubjects, 
upon which they pretend to claim a preference to the other 
creditors; the heir, and his. tutors and curators, and alſo 
the purchaſers, have been laid under the neceſſity to bring an 
action of multiple-poinding before the court, in which t 
have called all the creditors, that they may debate their re- 
ſpective preferences. bay En * Ie | 
This multiple-poinding having come in courſe before the 
Lord Kennet Ordinary, and compearance having been made 


for the foreſaid William Cuningham, and the poor of the 


pariſh of Eddleſton; and they having produced their 
grounds of debt, and the arreſtments uſed by them in the 
hands of the purchaſers of the heritable ſubjects; they con- 
tended, That they were preferable, in virtue of their arreſt- 
ments, -to the whole of the other creditors. 

The creditors, on the other hand, contended, That theſe two 
creditors were intitled to no preference, in virtue of their ar- 
reſtments ; for that William Reid having been ſerved heir 
cum beneficio inventarii, he was not paſſiuè liable to the credi- 
tors, but could only be conſidered as a truſtee for the credi- 
tors, and was bound to diſtribute the price among them ; and 

that 
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that in this caſe, the ſale was authoriſed by the court, for the 
very purpoſe of paying the creditors ; and which price was 
therefore payable by the purchaſers, to William Reid and 
his tutors, as truſtees for behoof of the whole creditors, 
Upon adviſing mutual memorials, and additional memo- 
rial for Stephen Ronaldſon and William Cuningham, the 


Lord Ordinary, of this date, pronounced the following in- JI. 


terlocutor. The Lord Ordinary, having conſidered this me- 
* mortal, with the memorial for the acceding creditors of Ro- 
* bert Reid, and William Reid, and his tutors and curators, and 
additional memorial for Stephen Ronaldſon, finds the ſaid 
Stephen Ronaldſon and William Cuningham, the arreſt- 
ing creditors, preferable on the price of the ſubjects which 
* belonged to the ſaid Robert Reid.” And thereafter, his 


Lordſhip, of this date, refuſed a repreſentation, and adhered, Dec. 13 1770 


Of theſe interlocutors the petitioners humbly crave your 
Lordſhips review. 'The ſcope of the petitioners plea is, That 
in caſe there ſhall be a ſhort- coming in the funds, that ſhort- 
coming ſhould fall proportionally upon the whole creditors ; 
and that the other two creditors above mentioned ſhould not, 
in virtue of their diligence, (which, under the circumſtances 
of the caſe, appeared to the petitioners to be nimious and im- 
proper), to the prejudice of the other creditors, draw more 
than a juſt and rateable proportion of the funds: and as the 
petitioners plea ſeems, with ſubmiſſion, to be ſtrongly found- 
ed in equity, ſo they are hopeful that your Lordſhips will 
| likewiſe ſee good grounds in law for ſupporting it. 

The two arreſting creditors founded their plea chiefly up- 
on this, That after the heir hath entered, the debts of his pre- 
deceſſor, whom he repreſents, become his own proper debts ; 
and that therefore every manner of diligence muſt be equal- 
ly competent to the creditors of the defunct againſt the heir, 
for recovery of their payment; and muſt be equally effectual 


to them- in competition with one another, as if they had 
we 55M been 
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been originally creditors of the heir, attaching his eſtate for 
his proper debts. | 


But, in anſwer to this, the petitioners are humbly adviſed, 


that the preſent queſtion falls to be conſidered in a very dif- 
ferent hight from the caſe of an heir entering to his predeceſ- 
ſor, without uſing the benefit of inventory. Where an heir 


enters ſimply to his predeceſſor, he becomes univerſally liable 


to the whole creditors of the defunct; each creditor has the 


ſame claim againſt the heir that they would have had againſt” 
his predeceſſor, the original - debtor, although the value of 


the inheritance ſhould fall greatly ſhort of the debts. 
But where the heir enters cum beneficto inventarii, he does 

not thereby repreſent the defunct univerſally: he is not liable 

to pay the creditors their full debts, in caſe the inheritance 


ſhall not be ſufficient for that purpoſe. He is under no o- 


ther obligation, than to render a full account to the creditors 


for the value of the ſucceſſion; and accordingly he is conſi- 


dered in the eye of law as a truſtee for the creditors ; he is 
conſidered to hold the eſtate chiefly and primarily in truſt for 


their behoof. Upon this idea it is, that it has been found, 


that the heir cum beneficio getting eaſes from ſome creditors, 
is obliged to communicate theſe eaſes to the other creditors ; 


Di&. vol. 1. Dec. 172 5, Aikenhead contra Ruſſell. And upon the ſame 


p. 363. 


principle it is, that it was found betwixt the ſame parties in 


the 1727, that the heir cum beneficio was obliged to commu- 


nicate to the other creditors the improvements an meliora- 
tions he made upon the eſtate. 

As therefore the heir cum beneficio is conſidered in the eye of 
law as a truſtee for the creditors, that the eſtate is truly veſted 
in his perſon as a truſtee for the creditors of the defunct, he 
mult therefore be accountable to them, in the ſame manner as 
any ordinary truſtee 1s accountable to the creditors for whoſe 
behoof he holds the eſtate 1n truſt, 

Where an eſtate is diſponed to truſtees for behoof of any 
particular ſet of creditors, (if there is no grounds in law for 


reducing 
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reducing or ſetting aſide the truſt- -ibbe, as has been found 
with reſpect to truſt- rights granted by notour bankrupts), it 
is not in the power of the creditors for whoſe behoof the 
truſt is created, to create a preference to one another, by any 
diligence: which they may uſe poſterior to the creating of the 
truſt. If they had created a preference before the truſt, by 
diligence or otherwiſe, the creating of the truſt cannot after- 
wards, without the conſent of the creditor, looſe or defeat 
the ſecurity he had ſo obtained; but where no ſuch preference 
did exiſt at the date of the truſt-right, none of the creditors, 
by any after diligence, can operate a preference to one ano- 
ther; nor can they have any farther claim againſt the tru- 
ſtee, or the truſt-funds, than for à rateable proportion there- 
of, effeiring to the extent of their debts. 

Is like manner, where a creditòr of the defunct's had ſe- 
_ cured a preference upon his eſtate, that preference will no 
doubt remain even after the entry of the heir; but where no 
ſuch preference has been eſtabliſhed, as by the entry cum be- 
neficio, the eſtate 1s veſted in the perſon of the heir, as truſtee 
for behoof of the whole creditors of the defunat; he becomes 
liable to all and each of the creditors for a rateable proportion 
of their debts, to the amount of the value of the inheritance ; 
and none of them, by after diligence, can operate a prefer- 
ence to one another, or be allowed thereby to carry a right to 
more than a juſt and rateable proportion of the funds. 

It is true, that an heir cum beneficio may pay primo venienti. 
Where the other creditors lie by, and do not demand pay- 
ment, the heir is in bona ſide to exhauſt the inventory, by pay- 
ing ſuch creditors as appear, and demand their payment. And 
if ſuch creditors are cut out, they have themſelves only to 
blame. It muſt be owing to their own ſupine negligence if 
they are cut out. But, at the ſame time, although a credi- 
tor who receives his payment bona fide, will be ſecure againſt 
repetition ; yet, as long as the ſubjects are in medio, the credi- 
tors who appear, and inſiſt for payment, will be intitled to 

draw 
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draw a rateable proportion of the funds ; and where the funds 
are not ſufficient to anſwer the demands of all the creditors 
who are inſiſting for their payment, it will become neceſſary 
for the heir to raiſe a multiple-poinding, and call them all in- 


to the field, that the funds may be properly diſtributed a- 


mongſt them. 

This is ſimilar to the caſe of an executor confirmed, who 
is heres cum inventario in mobilibus. The executor can exhanſd 
the inventory, by making full payment to ſuch creditors as 
thall obtain decreets againſt him; or, in other words, he can 
pay, upon decreet, primo venienti. But if other creditors 
mould appear to a greater extent than will exhauſt the inven- 
tory, as long as the ſubjects are in medio, and even after de- 
creet has been obtained againſt him, at the inſtance of ſome 


of the creditors, ſuch decreets will give them no preference. 


The executor is not at liberty to pay to ſuch as have obtain- 
ed decreets; but he muſt bring all creditors who are inſiſting, 
into the field by a multiple-poinding, and all thoſe who can 
inſtru themſelves to be creditors to the defunct, will obtain 
a pari paſſu preference upon the funds. The reaſon is, that 
an executor is a truſtee for the creditors of the defunct; the 
funds are veſted in his perſon for their behoof: of conſequence 
every creditor has a claim againſt him, for a rateable propor- 
tion of the funds ; and no creditor 1s intitled by diligence to 
operate a preference, and to carry off more than their juſt 
proportion. And accordingly it is an eſtabliſhed point, That 
no creditor of the defunct can, by arreſting the executry- 
funds, operate any preference to himſelf upon theſe funds, 
in virtue of arreſtments; but he muſt come with his claim 
againſt the executor; and every other creditor who puts in 
his claim as long as the ſubjects are in medio, will have the 
ſame preference with thoſe creditors who have arreſted. 

And as this 1s the rule as to executors, who are heredes cum 
1nventario in mobilibus, there is the ſame reaſon why the ſame 
rule ſhould obtain in the caſe of heirs cum beneficia in heri- 


tage. 
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tage. And indeed it ſeems to be pointed out by the ſtatute 


1695, that they are to ſtand upon the fame footing. It 


©. ſtatutes and ordains, That, for hereafter, any appearand 


„ heir ſhall have free liberty and acceſs to enter to his pre- 
deceſſor cum beneficto inuentarii, as ule is, in executries and 


“ moveables.” 

The arreſting creditors were pleaſed to found upon the 
cafe, Janet Scot contra Sir Alexander Burnet of Leys, decided 
4th July 1724; in which caſe it was ſaid, that the creditors 


were found preferable, according to their diligence, upon the 


price of an eſtate that was ſold by an heir entered cum bene- 
icio inventarii. But, with ſubmiſſion, that deciſion will not 
apply to the preſent caſe. In that caſe there was no compe- 
tition of creditors : the queſtion was ſolely with the heir him- 
ſelf, who, in oppoſition to the claim of the arreſting credi- 
tors, founded upon the intereſt of the other creditors who 


were not compearing; nor competing, which the heir had 


certainly neither title nor intereſt to do. The heir cum beneſi- 
cio is not only in bona fide; but is bound to pay primo venienti; 
and where the other creditors do not appear, he is not intit- 
led to found upon their intereſt, in order to with-hold full 

payment from the ereditors who inſiſt. 
Ihe petitioners, therefore, do humbly apprehend, that as 
long as the ſubjects are in medio, every creditor of the defunct 
is intitled to draw a rateable proportion of the funds; and 
that no arreſtment, or other diligence, uſed againſt the heir 
by any particular creditor, can hare the intereſt of ſuch credi- 
tors as ſhall aſſert their right, while the ſubjects are in medio. 
And it is material in this caſe to obſerve, that the ſubjects, 
the price of which are now arreſted, were ſold, by authority 
of the court, for the ſpecial purpoſe of paying the creditors ; 
and that the very creditors who are now compearing, and 
competing, did all compear 1n the courſe of the procels, pro- 
duce their grounds of debt, and {wear to the verity of their 
claims. It was upon their doing ſo, that the court authori--- 
C. led. 


' 
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ſed the ſale; and when that is the caſe, the ſale muſt be 
conſidered as made for behoof of theſe creditors; and the 


heir and his tutors, to whom the price is made-payable on a 
double account, muſt be concluded as truſtee fdr theſe credi- 


tors, and accountable to all and each of them for a rateable 
proportion thereof: and the right and intereſt of none of the 
creditors can be hurt or defeated by any of them proceeding 
to diligence. | | | | 

Where a ſale is brought, at the inſtance of an apparent 
heir, upon the act 1695, the heir is underſtood to be truſtee 
for the whole creditors of the defunct; and it is now held to 
be an eſtabliſhed point, That none of the creditors, by doing 
diligence againſt the heir poſterior to the intenting the pro- 
ceſs of ſale, can operate a preference to the other creditors, 
but all of them will fall to be ranked according as they ſtood 
when the ſale was brought. Such as had a real lyen on the 


ſubjects before the ſale, will no doubt, notwithſtanding of 


the ſale, retain that ſecurity ; but they cannot create any 
preference, ſo as to draw more than a rateable proportion of 
the funds, by any diligence done poſterior to the ſale. And 
if this rule holds in the caſe of a ſale brought at the inſtance 
of the apparent heir upon the act 1695, the petitioners, with 
ſubmiſſion, can diſcover no reaſon why the ſame rule ought 
not to be held, in the eaſe of a ſale by an heir cum beneficio 
inventarii; eſpecially when the ſame is made by the autho- 
rity of the court, and that for the ſpecial purpoſe of paying 

the creditors, F e Ll 
It was ſaid for the arreſting creditors, That if the petition- 
ers doctrine was to take place, it would pave the way for 
much fraud and colluſion, betwixt the heir, and any creditors 
he wanted to favour. | 
At the ſame time that the arreſting creditors urged the 
foreſaid argument, they did not think proper to point out 
how, or in what manner, the petitioners doctrine gave occa- 
ſion 
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fion to frauds ; and, if the petitioners are not much miſtaken, 
it can have no ſuch effect; whereas the contrary doctrine may 
have a ſtrong tendency that way, as the heir would have it 
very much in his power to prefer his favourites to other cre- 
ditors. It ſurely can have no tendency to fraud or colluſion, 
that every creditor ſhould draw a rateable proportion of his 
debtor's effects, and this is all that the petitioners contend for. 
On the other hand, if, upon a ſale made by the heir cum be- 
neficio, creditors were to be preferred upon the price according 
to the priority of the arreſtments, the heir, by giving early 
notice of a ſale to a favourite creditor, would give him an op- 
portunity of attaching the price by his diligence, and thereby 
ſecuring a preference to all the other creditors. 
The petitioner ſhall only farther obſerve, that the arreſting 

creditors can at no rate avail themſelves of theſe arreſtments, 

as the ſale is not effectual and complete. The purchaſers have 
no effectual right to their purchaſes, nor is the heir bound to 
grant them a right. 

Your Lordſhips will be informed, that, by the articles of 
roup, it is provided, © That the perſon who ſhall be prefer- 
red as higheſt offerer to the purchaſe, ſhall, under the pe- 

* nalty of one fifth of the price offered, within the ſpace of 
* thirty days after the ſaid roup, grant bond, with one or 
* more ſufficient cautioners, to the ſatisfaction of the expo- 
* ſers, for payment of the price offered, in manner, and at 
© the term before mentioned, with a fifth part of the price ſo 
* offered, in name of penalty, in caſe of failzie, by and at- 
* tour performance : and it is further hereby declared, That 
jn caſe the purchaſer ſhall fail to find caution as aforeſaid, 
* the expoſers ſhall be at liberty, either to expoſe the ſubjects 
1 to ſale of new, and to ſubject the perſon ſo failing, to the 
* payment, not only of the penalty, or-a-fifth part of the ſum 
“ offered, for not finding caution, but alfo to the difference 
* of price, in caſe that the fame, at a ſecond roup, be ſold at 
« a lower price than that which was ſo offered; or, in the 
* expoſer's 
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85 expoſer's option, ſtill to oblige ſuch purchaſer to find cau- 
tion, and perform the articles and conditions, and pay the 


* price which was offered by them, or to oblige the immedi- 


ate preceding offerer, to accept of the ſaid purchaſe at the 


price offered by him, and to grant, bond therefor, within 


* fourteen days after intimation is made of the laſt offerer's 
failure, to find caution, in terms, and under the penalty, 
* and with the ſame certification, as is enz with dapeen 
* to the higheſt offerer. 

Your Lordſhips have already heard, that none of the pur- 
chaſers have found caution to this day ; whereby, in terms of 
the articles of roup, they have forfeited all manner of right to 
their purchaſes, the heir and his tutor cannot be bound to 
give them a valid and an effectual conveyance to the ſubjects, 


the arreſtments muſt fly off, and cannot onde the arreſters 


to draw any ſhare of the price. 

And, 2do, Your Lordſhips will be informed, that the . 
to this day, has not made up proper titles to the ſubjects by 
infeftment. He has recorded the inventories in terms of the 
ſtatute, and he has ſerved heir in general to his predeceſſor; 
but further he has not gone. He has not made up feudal 
titles to any part of the heritage, which therefore remained in 
hereditate jacente of the defunct; and they may ſtill*be ad- 
judged by his creditors, upon charges againſt the heir; and 
theſe creditors, upon procuring themſelves infeft, would, in 
virtue of their adjudications, clearly exclude the right of the 
purchaſers, and which behoved to defeat the effect of the ar- 
reſtments : ſo that it is humbly ſubmitted to your Lordſhips; 
if, in any view of the caſe, the arreſting creditors have either 
title or intereſt to inſiſt upon their arreſtments. 

It was ſaid for the arreſting creditors, That as the ſubjects 
are ſold, adjudications at the inſtance of the other creditors; 
would not now be competent, 

But the petitioners apprehend, that the arreſting creditors 
are here clearly in a miſtake: for even ſuppoſing that the 

perſon. 
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perſon making the ſale had been full proprietor of the ſub- 
jects, yet it is a clear cafe, that a minute of ſale, or even a 
diſpoſition containing warrant for infeftment, as long as it 
remains a perſonal right, will not bar adjudications at the in- 
ſtance of the creditors of the ſeller ; and if the credicors-ad- 
judgers ſhould be infeft before infeftment follows upon the 
diſpoſition, the creditors-adjudgers would be preferable : And 
if this would hold, even although the heir had fully veſted 
the right of the eſtate in him, multo magis will it hold where 
the ſeller ſtill remains in a ſtate of apparency. _ 
And indeed, where a ſale is made by an apparent heir, it 
is an improper ſtep in the creditors to attempt the diligence 
of arreſtment. The price 1s not exigible by the ſeller until 
the purchaſer ſhall have got an effectual right; ſo that it de- 
pends upon this condition whether the arreſtments can carry 
any thing or not. If there ſhould be any medium impedimen- 
tum, which prevents the purchaſer from getting an effectual 
right, whether by the death of the ſeller in the ſtate of ap- 
parency, or by creditors carrying off the eſtate by their dili- 
nce, the arreſtments of the creditors would carry nothing: 
ſo that while matters remain in that ſituation, the proper di- 
ligence to be uſed, is not an attachment of the price, but the 
diligence of adjudication, in order to attach the eſtate it- 


ſelf. 


May it therefore pleaſe your Lord ſhips, to alter the foreſaid in- 
terlocutor of the Lord Ordinary; and to find, That the fore- 
ſaid two creditors cannot, under the circumſtances of the pre- 
ſent caſe, in virtue of their arreſtments, claim any preference 

to the other creditors of the defunct. 


According to Juſtice, cc. 
RO. MAC QUEEN. 
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